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FOKTIFICATION OF THE PANAMA CANAL 

In the Clayton-Bulwer treaty of 1850 * the United States and 
Great Britain agreed that neither would ever erect or maintain any 
fortifications commanding the canal or the vicinity thereof. The 
Hay-Paunceforte treaty of 5 February, 1900, by clause 7, stipulated 
as follows : 

No fortifications shall be erected commanding the canal or the waters 
adjacent. The United States, however, shall be at liberty to maintain 
such military police along the canal as may be necessary to protect it 
against lawlessness and disorder. 

Though this treaty did not get through the Senate, it is important 
to refer to it because it so clearly distinguishes between fortification 
of the canal and the military policing of it against lawlessness and 
disorder. The former was prohibited while the latter was allowed. 
Upon the failure of this treaty, a new one was framed which was sent 
to the Senate 4 December, 1901, and which was ratified by the Senate 
and became a law 16 December, 1901. 2 How does this treaty deal 
with the fortification topic ? It was undoubtedly a matter of careful 
negotiation between the parties, with the result that, on the one hand, 
the United States made no assertion of a right to fortify, and that, on 
the other hand, Great Britain gave its consent to the maintenance of 
" such military police along the canal as may be necessary to protect 
it against lawlessness and disorder." If in this regard there had been 
any intent to go back on the principle and policy of previous treaties 

— of the treaty of 1850 and of the draft treaty of 5 February, 1900 

— surely the right to fortify the canal would have been conceded in 
express terms instead of not being mentioned at all. Nor can it be 
fairly argued that the United States has a right in its discretion to de- 
termine fortification to be a part of the military policing of the canal 
and to fortify accordingly. Fortifications mean solid, permanent 

i Printed in Supplement, 3:110. 
2 Printed in Supplement, 3:121. 
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and expensive structures, manned with suitable artillery and continu- 
ously garrisoned by considerable bodies of troops — things by no fair 
construction to be included within military policing of the canal 
against lawlessness and disorder. It is a possible suggestion that, as 
the inhibition of fortification contained in the treaty of 1850 and the 
proposed treaty of February, 1900, is omitted from the treaty of De- 
cember, 1901, fortification is by implication allowed. But to adopt 
that suggestion involves the conclusion that by failing or omitting to 
secure permission to fortify the canal, the United States in fact 
secured both the right to fortify and the right to maintain military 
police on the canal, a conclusion so extraordinary as to be inad- 
missible. 

The just construction of the treaty seems to be, as already inti- 
mated, that the parties dropped the subject of fortification altogether 
and substituted the liberty " to maintain such military police along 
the canal as may be necessary to protect it against lawlessness and dis- 
order." That view is supported by all the surrounding circumstances. 
The parties had in mind the case of the Suez Canal as being a prece- 
dent to be followed, and indeed expressly adopted as the basis of neu- 
tralization of the Panama Canal the rules applicable to the Suez 
Canal under the Constantinople convention of 1888. 3 But those rules 
do not reserve or give to the owner of the Suez Canal any right to for- 
tify it, any right to treat it as mainland or coast line and as held in 
absolute and unqualified sovereignty, and to be defended or otherwise 
dealt with accordingly. Such owner, in effect, is constituted a trus- 
tee of an international water highway for the use and benefit of all 
nations, and is thus left without any inducement and relieved of any 
necessity to fortify the canal. It is not too much to contend, indeed 
it honors the United States to contend and to conclude, that it meant 
to assume substantially the same fiduciary position as respects the 
Panama Canal, and by non-insistence upon anything more than the 
right to maintain military police upon the canal, to assure and satisfy 
the world that it meant to hold and control the canal as a trustee in 
the interest and for the benefit of all mankind. 

s Printed in Supplement, 3 : 123. 
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If, therefore, the treaty be judged by ite express terms, but one 
rational construction can be given to it. Any claim that it leaves the 
United States with a free hand as to the ways and means of defend- 
ing the canal is completely disposed of by the express grant to the 
United States of the power to use military police to protect the canal. 
It is a grant which restricts the general power the United States 
would otherwise have as the owner of the canal. The parties nego- 
tiated with each other on the footing that Great Britain had a right 
to be consulted on that subject notwithstanding the ownership of the 
United States, with the result that Great Britain prescribed and the 
United States accepted a limited power in view of the general power 
it would have had but for the treaty. 

The only answer to the foregoing interpretation of the treaty ap- 
pears to be found in the Hay memorandum sent to the Senate, a 
memorandum which purports to be a brief account of negotiations 
preceding the treaty and to give Mr. Hay's view of some of the rea- 
sons for its provisions. 4 The objections to construing a written 
agreement by the recollections of one or both of the parties to it are 
too obvious to need mention and find apt illustration in the case under 
consideration. If the negotiator on one side may have thought the 
express prohibition against fortification was dropped because unfair 
to the United States, the negotiator on the other side may have 
thought it was dropped because needless and in effect superseded by 
the express permission to protect the canal by military police. The 
Hay memorandum wholly fails to explain the military police clause 
or to show why, if the inhibition against fortification was not re- 
peated in terms, the United States accepted the grant of a right to 

* The following statement concerning the authorship of this memorandum was 
made by Honorable J. Warren Keifer in the course of a speech in the House of 
Representatives, February 25, 1911: 

" The gentleman reads largely from a communication which he says was pre 
pared by John Hay and sent to the United States Senate. He is misled about 
that. John Hay never prepared it, and it was a matter of remark that he did 
not do it. The document which he reads from was not prepared by him, but by 
somebody, possibly by a clerk, in the State Department that wanted to make an 
argument that way, and it was disregarded by the Senate. The treaty speaks 
for itself, and Hay negotiated and endorsed it, including all its neutralization." 
(Congressional Record, February 25, 1911.) 
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protect the canal by military police. Yet, if Mr. Hay's view was 
that the treaty left the United States with all the ordinary rights of 
an owner of the canal, which would include the right to police by 
military force, why was the express grant of that right allowed to 
stay in the treaty ? By the first canal treaty — the Clayton-Bulwer 
treaty — the canal was to be protected by general agreement between 
all civilized Powers. By the first Hay treaty, though fortification 
was debarred and a military police authorized, it was also to be de- 
fended in time of peace as in time of war by the forces of the United 
States. By the second and successful Hay treaty, defence of the 
canal by the United States forces was dropped, fortification as a 
means of such defence was not mentioned, and military policing of 
the canal alone remained as the agreed mode of the defence of the 
canal as against lawlessness and disorder. Why was the United 
States content with this provision, which, it will be observed, looks 
to the defence of the canal as against lawlessness and disorder only 
and not against war ? Because, in the view of Mr. Hay, as his mem- 
orandum states, war between the parties to the treaty or between the 
United States and any other party, would have the usual effect upon 
the treaty and would enable the United States to close the canal. It 
is plain, therefore, from Mr. Hay's memorandum itself, that the par- 
ties to the treaty dealt with canal defence only in time of peace, con- 
sidered that for such defence in time of peace only military policing 
against lawlessness and disorder was necessary, did not undertake to 
anticipate the exigencies of war and provide means of meeting them, 
but were satisfied that in the event of war and the consequent abro- 
gation of treaties, the United States could thoroughly protect itself 
by its power to close the canal and by whatever other means might 

be necessary. 

Richard Olney. 



